STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DAYTONA WHEELS, | NC.
Petiti oner,
Case No. 95-4771

VS.

STATE OF FLORI DA,
DEPARTMENT OF REVENUE

Respondent .
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RECOMVENDED CORDER

Upon due notice, this cause cane on for formal hearing on
August 6, 1998, in Daytona Beach, Florida, before Ella Jane P
Davis, a duly assigned Adm nistrative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Edgar M Dunn, Jr., Esquire
Post O fice Drawer 2600
Dayt ona Beach, Florida 32115-2600

For Respondent: Janmes MAul ey, Esquire
Scott M Covell, Esquire
Department of Legal Affairs
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

Whet her Respondent Fl orida Departnent of Revenue (FDOR) is
entitled to further remttance as a result of a waste tire fee
audit of Petitioner Daytona Weels covering the period of
January 1, 1989 to Decenber 31, 1992 (the "audit period").

PRELI M NARY STATEMENT

FDOR conducted a sales tax conpliance audit and a waste tire



fee audit of Petitioner taxpayer Daytona \Weels, covering the
sane period from January 1, 1989 to Decenber 31, 1992 (the "audit
period").

Petitioner tinely paid the mninml sales tax assessed. For
purposes of this proceeding, it was agreed that Daytona \Weels
tinely remtted the statutory anmount of waste tire fees due on
the nunber of new tires sold during the audit period, but FDOR
al | eges that Daytona Weel s owes $32,961.82 in waste tire fees as
"tax," plus a civil non-fraud penalty of $8,133.43, plus interest
of $6,764.53, for a total of $47,859.78, plus interest accruing
on the $32,961.82 since February 12, 1993, at the rate of $10.89
per day, totaling another $20,650. 20.

Petitioner tinely requested formal hearing.

Motions for continuance or abeyance were granted by orders
entered on February 13, 1996; April 12, 1996; August 20, 1996;
Decenber 18, 1996; March 12, 1997; and Cctober 30, 1997. Due to
the parties' failure to fully conply with repeated orders of
prehearing instruction, formal hearing schedul ed for
February 19-20, 1998, was cancelled. On March 6, 1998, an O der
of Continuance to Date Certain was mail ed, rescheduling formal
hearing for June 24-25, 1998. On April 16, 1998, a Renotice of
Hearing reschedul ed this cause for August 5-7, 1998. Utinmtely,
formal hearing was conducted solely on August 6, 1998.

At formal hearing, Petitioner filed a Trial Menorandum of
Law. The Prehearing Stipulation was admtted in evidence as

Exhi bit ALJ-A  Respondent FDOR presented the oral testinony of



Marvi n Cook, Sanuel B. Eckhardt, Ml ody Stevens, and Stephen J.

Br own. FDOR s Exhibits 1 and 2 and Joint Exhibits 1-17 were

admtted in evidence. Petitioner presented the oral testinony of
Mel ody Stevens, Paul Stevens, and Sanuel B. Eckhardt.

The parties having agreed that FDOR should go first in the
order of proof, Petitioner noved to dismss at the cl ose of
FDOR s case-in-chief. After oral argunent, this notion was
treated as a Motion for Sunmary Recommended Order and deni ed.
Petitioner's notion was renewed at the close of all evidence and
was taken under advisenent for resolution within this Recormmended
O der.

A transcript of proceedings was filed with the D vision of
Adm ni strative Hearings on August 27, 1998. After agreed
extensions of tinme, the parties filed their respective Proposed
Recommended Orders on October 14, 1998.

FI NDI NGS OF FACT

1. Petitioner Daytona Weels, d/b/a as Stevens' G| Co. &
Tire Warehouse, is a famly-owned, retail tire dealer with two
stores | ocated in Daytona Beach, Florida.

2. FDOR conducted a sales tax conpliance audit and a waste
tire fee audit covering the sanme period fromJanuary 1, 1989, to
Decenber 31, 1992 (the "audit period"). The sales tax audit
resulted in an assessnment of only $220.64, plus interest. The
increase in tax resulted fromPetitioner's failure to charge

sales tax for materials used in making small repairs and



adjustnents (i.e., fixing flat tires, wheel balancing, etc.).
Only a nom nal civil penalty of $5.00 was inposed because the
t axpayer's "overall error ratio . . . [was] very small." The
sales tax audit of Daytona Wheels further showed that the

t axpayer was generally conpliant with the state sales tax | aw

3. The audit of waste tire fees showed that during the
audit period, Daytona Wueels correctly reported the nunber of
tires sold each nonth on the proper FDOR form (a sales tax form
and remtted in a tinmely fashion the correct anmount of waste tire
fees due based on the nunber of newtires sold and the waste tire
fee shown on the return.

4. During the audit period, two waste tire fee anmounts were
inuse. Prior to January 1, 1990, the waste tire fee was 50
cents per tire. After January 1, 1990, the waste tire fee
increased to $1.00 per tire.

5. The waste tire fee audit determ ned that Daytona \Weels
accurately reported the nunber of newtires sold each nonth on
its waste tire return and remtted a waste tire fee equal to the
total nunber of new tires sold. However, FDOR asserts that
Dayt ona Wheel s had col l ected and retained an anmount in excess of
the statutorily inposed and authorized fee. FDOR s Notice of
Proposed Assessnent was based upon its determnation that in
addition to charging the statutory rate of waste tire fee per new
tire (e.g. 50 cents or $1.00 in the respective periods of tine),

t he taxpayer al so had collected 75 cents or $1.50 per tire

w t hout distinguishing onits invoices the state fee fromthe



additional charges. FDOR s position was that if Daytona Weels
had sinply | unped together both fees on the same |ine of each
invoice as part of the sane total, the state was entitled to
recoup those additional anpbunts as waste tire fees because al
funds |l unped together as a waste tire fee were required to be
remtted.

6. Effective July 1, 1989, Subsection 403.718(1) was
anended by Chapter 89-171, Laws of Florida, to include the
requi renent that "the fee inposed under this section shall be
stated separately on the invoice to the purchaser." This
| anguage inplicitly requires that the waste tire fee be
identified as a state fee on a separate |ine of each custoner's
i nvoi ce and that the amobunt of the fee be stated on that |ine of
the invoice. However, during the applicable period, there was no
statutory or rule sanction or penalty for non-conpliance.

7. During the applicable period there was no rul e,
gui deline, audit standard, audit procedure, or other official
policy of FDOR which specifically interpreted the statutory
phrase, "stated separately.” Determ nation of conpliance with
the "stated separately" statutory requirenent was based on the
di scretion of each auditor.

8. However, FDOR has adopted rul es based on Section 403.717
and 403.718, Florida Statutes, at Chapter 12A-12, Florida
Adm nistrative Code - Solid Waste Fees. Effective January 1,
1989, Rule 12A-12.001(2), Florida Adm nistrative Code provided,

in part,



The fee is inposed upon the dealer selling the
tire and not upon the purchaser. However, there is
not hing to preclude the deal er from passing the
addi tional cost on to the purchaser by separately
stating the fee on the dealer's sales invoice or
reflecting the fee in the sales price of the tire .

Ef fective Cctober 16, 1989, pursuant to the statutory anendnent,

FDOR revised its rule. The revised Rule 12A-12.001(4), stated:



For sales on or after July 1, 1989, the fee is required

to be stated separately on the sales invoice or other

tangi bl e evidence of sale to the purchaser.

For sales before July 1, 1989, the dealer was free to choose
whet her to separately state the fee. FDOR did not include in
Dayt ona Wheel s' assessnent, any fee charged prior to the
anendnent requiring a separate statenent.

9. FDOR did not conduct the newtire fee audit in this case
in accordance with any rule, guideline, audit standard, audit
procedure, or other official policy of the Departnent of
Environnental Protection f/k/a the Departnent of Environnental
Regul ation. |Indeed, the environnmental agency has not established
any rules, guidelines, standards, or procedures for waste tire
fee audits.

10. FDOR s auditor, who died before the date of formal
hearing and therefore was unable to testify, was presuned by FDOR
to have conducted the waste tire fee audit in this case by
sanpling invoices, matching the invoice anounts to the anounts
refl ected on the taxpayer's daily sales |ogs, and matching the
daily sales logs to the taxpayer's nonthly case summaries. FDOR
further presuned that its deceased auditor utilized the anmounts
reflected on the nonthly summaries as the total "newtire fees”
collected by Petitioner. There is no suggestion that the
deceased auditor reviewed each and every invoice during the audit
peri od.

11. After the issue becane disputed, M. Marvin Cook, an

FDOR auditor with 28 years of general audit experience and with



previous waste tire audit experience, reviewed the previous
auditor's work papers. He confirmed the accuracy of the totals
in his predecessor's audit work papers by visiting Petitioner's
two places of business, where he interviewed Ml ody Stevens

C.P. A, the accountant for Petitioner, and reached an agreenent
with her as to the records (nonths) to be used in his review He
exam ned Petitioner's records, including invoices, daily sales
summari es, and nonthly sunmaries of sales from each of
Petitioner's two business |ocations for the agreed sanpl e nonths.

12. Like his predecessor, M. Cook did not exam ne every
sal es record of Petitioner, but his review spanned six quarters
(six three-nonth periods) from 1990 to 1992. Wthin these
peri ods, he randomy chose dates to conduct a detailed
exam nation of daily sales by exam ning each invoice (sales
transaction) for the date(s) selected. These invoices were
totaled and verified to the daily sales records. As a result of
his exam nation, M. Cook verified, within his education,
trai ning and experience, the accuracy of the prior auditor's
wor K.

13. Upon M. Cook's evidence and that of Melody Stevens, |
find that the Petitioner's daily sal es sheets were accurately
carried forward to the nonthly sumaries of sales for the
conpany; that the prior auditor's work papers were accurate as to
total sales reported for the nonthly sales fromeach store; and
that FDOR s assessnment in this case was mathematically accurate

internms of what was presented in the taxpayer's sal es records



and FDOR s audit work papers.

14. FDOR s original auditor assessed Petitioner at
$32,961.82 in "tax" plus a civil non-fraud penalty of $8, 133. 43,
plus interest of $6,764.53 for a total of $47,859.79 plus
interest accruing on the $32,961.82 since February 12, 1993, at
the rate of $10.89 per day.

15. After review and negotiation, FDOR sustained the
assessnment but in its Notice of Decision revised the assessnent
to reflect $28,095.07 in tax due, penalty of $6,932.57 and
interest of $5,765.76 for a total assessnent anmount of
$40, 793. 40.

16. M. Cook's testinony was that the original anount
assessed was accurate. M. Eckhardt, supervisor for both
auditors, testified that he approved the revised anounts.

17. The revised anbunts appear to have been in the nature
of a negotiated, but unconsunmated, "conprise and satisfaction of
debt," not "enforceable" in this proceeding. Nonetheless, |
accept the other representations of fact arising fromthis review
process that Petitioner's books and records were adequate;
Petitioner was entirely cooperative; Petitioner used reasonable
care and relied on the advice of a tax adviser; and Petitioner
and the industry in general were unaware of the |aw

18. Daytona Weels' sal espersons cont enporaneously prepared
an invoice each time a newtire was sold. The vast mgjority of
the invoices were paid by cash. Invoices were validated by a

correspondi ng transaction on the cash register. At the end of



each day, the totals of the cash register and the cash drawer
were reconciled. Then, each invoice was entered into a daily
summary record book. At the bottom of each page of the daily

summary record book, there is a place for "nonthly running total

of the dollar anpbunts of all tires sold, environnental fee

col |l ected, disposal fee collected, |abor costs collected, parts
costs collected, and sales tax coll ected.

19. Consistently during the audit period, Petitioner
collected fromits custoners two fees or charges. It collected
the state waste tire fee, inposed by statute, for each new notor
vehicle tire sold at retail. This anmount was tinely remtted to
the state on prescribed sales tax fornms. Petitioner also
si mul taneously charged a di sposal fee for each used tire renoved
froma vehicle (in order for the newy purchased tire to be
pl aced on the vehicle) if the used tire was left with Petitioner
for disposal

20. If a custoner chose to retain a used tire, Petitioner
did not charge a disposal fee. However, if the custoner |eft
used tires with Petitioner for disposal, Petitioner charged that
custoner a disposal fee ($.75 or $1.50) based on the nunber of
used tires left, to defray the amounts a scrap haul er charged
Petitioner for disposing of the used tires in an environnentally
safe and approved manner.

21. Petitioner's contenporaneously-prepared business

records and the testinmony of M. and Ms. Stevens credibly

10



establish that Petitioner paid such a disposal fee to a scrap
haul er. Petitioner's failure to introduce a Volusia County
Ordinance to denonstrate a reason Petitioner was "required to" or
woul d want to pay for environnentally safe di sposal of used tires
is not controlling.

22. In the course of his review of the prior auditor's
work, M. Cook did a "judgnental sanple" of approxinmately 35
i nvoi ces. He found that the foll ow ng words or descriptive
phrases added to a single line on Petitioner's invoices did not
identify the state waste tire fee sufficiently to conply with the

"stated separately” requirenent: "scrap," "surcharge," "waste

tax," "waste charge," "waste," "scrap tire disposal,"
"“environnental /surcharge,” and "scrap tire renoval." He

consi dered a bl ank space also to be insufficient disclosure. M.
Cook's sanple indicated that 30.24% of the 35 invoices he
reviewed for the nonths selected charged a single, comm ngled
total on the invoices |abeled as "waste tax."

23. Al concerned acknow edge that M. Cook's judgnental
sanple did not accurately reflect the entire universe of invoices
for the audit period.

24. The auditor who prepared the assessnent initially and
M. Cook considered all of the nonies collected by Petitioner
under the separate line itemon its invoice (regardl ess of what
was specifically stated on the invoice and regardl ess of what

words or phrase were utilized in describing the state waste tire

fee) as constituting a consistent overcharge of the state waste

11



tire fee, because Petitioner had |unped together in one total, on
a single line, the statutory waste tire fee wwth an additional
undi scl osed char ge.

25. Melody Stevens, Petitioner's accountant, reviewed
16, 600 invoices applicable to the audit period. She conceded
that sonme invoices were mssing. However, the total discrepancy
in dollar anobunt was under $6,000. This neans that very, very
few i nvoi ces proportionate to the universe of invoices for the
audit period were mssing fromMs. Stevens's review. Her review
constitutes a nuch |arger sanple than that conducted by M. Cook,
and accordingly, her review of the actual |anguage used on al nost
the whole of the universe of invoices for the audit period is
deened to be nore accurate than any other sanple.

26. Ms. Stevens' review determ ned that Petitioner used 17
different words or descriptive phrases in its attenpt to identify
on its invoices either the state inposed waste tire fee for new
tires, or its own disposal fee for used tires, or a conbination
of the two fees. These words or descriptive phrases and the
frequency of their use in the 16,600 invoices exam ned are
summari zed as follows: (1) blank line, 238 invoices; (2)
"state fee" 5 invoices; (3) "environnental," 75 invoices; (4)
"ENV fee," 41 invoices; (5) "disposal tax/waste tax" 6, 662
i nvoices; (6) "waste fee or disposal fee," 417 invoices; (7)
"waste charge,” 163 invoices; (8) "waste," 2,598 invoices; (9)
"surcharge," 3,868 invoices, (10) "scrap tire renoval", 2

i nvoices; (11) "scrap tire disposal,” 16 invoices; (12)

12



"scrap," 12 invoices; (13) "environnental/tire waste fee" (pre-
printed) 361 invoices; (14) "tire waste fee" (pre-printed),

1,735 invoices; (15) "disposal,"” 301 invoices; (16) "waste

tax," included in (5) above; (17) "disposal fee," included in
(6) above; and (18) "waste/disposal,"” 112 invoices.
27. At no tinme were the terns "waste tire fee," "newtire

fee," or "used tire fee" used on Petitioner's invoices to refer
to the state newtire fee, but also at no tinme was the state-
required fee distinguished fromthe |ocal scrap hauler's fee.

28. During the audit period, Stephen J. Brown was a
custoner of Petitioner's Daytona Mall |ocation. Wen he bought
new tires there, he observed that the invoice presented to him
charged nore than the $1.00 per tire state fee. He conplained to
t he manager that he was bei ng overcharged for the state fee. The
manager nmade no oral distinction between any state and | ocal fee
but told himhe had to pay the total line item charge.

M. Brown, who was al so an FDOR auditor, suggested that
Petitioner be audited, and the audit in this case resulted. Upon
the credi ble evidence as a whole, | amunable to find that
Petitioner posted a separate notice enunerating both fees during
the audit period, but I find that such a notice was posted at
sone time after the audit period.

29. M. Stevens, Petitioner's owner testified credibly that
sone retailers confused the waste tire fee issue by charging a
single price for four new tires, which included all taxes, fees,

and charges. FDOR wi tnesses supported M. Stevens further
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testinmony that many tire retailers were unaware of the
requirenent to state the waste tire fee separately or were
confused by it.

30. Petitioner attenpted in good faith to conply with the
| aw during the audit period, and after the audit period it even
posted signs. Petitioner did not inflate the anount collected as
a state fee for direct profit. Petitioner's additional charges
were solely to cover and pass-on its used tire di sposal costs, a
| egiti mate cost-of -doi ng-busi ness, so as to indirectly achieve a
profit.

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Section 120.57(1), Florida Statutes.

32. The facts are largely undisputed. No part of FDOR s
bill to Petitioner relates to the taxpayer's failure to tinely
remt the state's waste tire fee or state sales tax. The
assessnment herein seeks only to collect the noney Petitioner
received fromconsuners in excess of the remtted state waste
tire fee on the basis that Petitioner |unped together on a single
line with the state waste tire fee the anount the taxpayer
charged as a "pass-through” of $.75 - $1.50 per tire to pay a
scrap hauler to dispose-of the used tires renoved to nake way for
t he newl y-purchased tires, without a notation distinguishing the
two anobunts fromeach other as required by a July 1, 1989

amendnent to Section 403.718(1), Florida Statutes, providing
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that, "The fee inposed under this section (the waste tire fee)
shal |l be stated separately on the invoice to the purchaser.”

33. FDOR s assessnent and | egal analysis of state
entitlenent to all anpunts collected on the single line, also
applies Section 213.756, Florida Statutes, which provides as
fol |l ows:

Funds col |l ected froma purchaser under the
representation that they are taxes provided
for under the state revenue |aws are state
funds fromthe nonent of collection and are
not subject to refund absent proof that such
funds have been refunded previously to the
pur chaser.

34. The other statutes pertinent to this case are Sections
403. 717 and 403.718, Florida Statutes, cited here as they
appeared prior to July 1, 1989's "line item anendnent:

Subsection 403.717, Waste tire requirenents.
(1) For purposes of this section and ss.
403. 718 and 403. 719 . :

(a) 'Departnent' neans the Departnent of
Envi ronnment al Regul ati on.

* * %

(d) "Waste tire' nmeans a whole tire that is
no |l onger suitable for its original intended
pur pose because of wear, danmage, or defect.

* * %

(4) By January 1, 1989, the departnent shal
adopt rules to carry out the provisions of
this section and ss. 403. 718 and 403. 719.
Such rul es shall

(a) Provide for the adm nistration of a
waste tire processing facility permt, which
may not exceed $250 annual ly;

(b) Provide for the adm nistration of waste
tire collector and collection center permts,
whi ch may not exceed $250 annual lvy;

(c) Set standards for waste tire processing
facilities and associ ated waste tire sites,

15



waste tire collection centers, and waste tire
col | ectors;

(d) Establish procedures for adm nistering
the waste tire grants program and i ssuing
grants;

(e) Authorize the final disposal of waste
tires at a permtted solid waste disposal
facility provided the tires have been cut
into sufficiently small parts to assure their
proper disposal; and

(f) Allowwaste tire material which has been
cut into sufficiently small parts to be used
as daily cover material for a landfill.

* * %

Subsection 403. 718 Waste tire fees--—

(1) For the privilege of engaging in

busi ness, a fee for each new notor vehicle
tire sold at retail is inposed on any person
engagi ng the business of making retail sales
of new notor vehicle tires within this state.
For the period January 1, 1989, through
Decenber 31, 1989, such fee shall be inposed
at the rate of 50 cents for each newtire
sold. Beginning January 1, 1990, and
thereafter, such fee shall be inposed at the
rate of $1 for each newtire sold. The fee

i nposed shall be paid to the Departnment of
Revenue on or before the 20th day of the
month follow ng the cal endar quarter in which
the sale occurs. The ternms 'sold at retail
and 'retail sales' do not include the sale of
new notor vehicle tires to a person solely
for the purpose of resale provided the
subsequent retail sale in this state is
subject to the fee. The fee does not apply
to recapped tires. Such fee shall be subject
to general sales tax pursuant to s. 212.05.
The provisions of s. 212.07(4) shall not
apply to the provisions of this section.

(2) The fee inposed by this section shall be
reported to the Departnent of Revenue. The
paynment shall be acconpani ed by such form as
t he Departnent of Revenue nay prescribe. The
proceeds of the newtire fee, |less

adm ni strative costs, shall be transferred by
t he Departnent of Revenue into the waste tire
account within the Solid Waste Managenent
Trust Fund. For the purposes of this
section, 'proceeds' of the fee shall nean al

16



funds col |l ected and received by the
departnment hereunder, including interest and
penal ti es on delinquent fees. The anount
deducted for the costs of adm nistration
shal | not exceed 3 percent of the total
revenues coll ected hereunder and shall be
only those costs solely and directly
attributed to the fee.

(3)(a) The Departnent of Revenue shal
adm ni ster, collect and enforce the fee

aut hori zed under this section pursuant to the
sane procedures used in the adm nistration,
col l ection, and enforcenent of the general
state sal es tax inposed under chapter 212,
except as provided in this section. The
provi sions of this section regarding the
authority to audit and nake assessnents,
keepi ng of books and records, and interest
and penalties on delinquent fees shall apply.
The fee shall not be included in the
conputati on of estimted taxes pursuant to s.
212.11(1)(a) nor shall the dealer's credit
for collecting taxes or fees in s. 212.12
apply to this fee.

(b) The Departnent of Revenue, under the
applicable rules of the Career Service

Comm ssion, is authorized to enpl oy persons
and i ncur other expenses for which funds are
appropriated by the Legislature. The
departnment is enpowered to adopt such rul es
and shall prescribe and publish such forns as
may be necessary to effectuate the purposes
of this section. The departnent is

aut hori zed to establish audit procedures and
to assess delinquent fees.

35. The taxpayer contends first, that FDOR has not nade out

a prima facie case of taxes due if Section 213.756, Florida

Statutes, is not applicable. Petitioner further asserts that
Section 213.756 is inapplicable because the state waste tire fee
constitutes "neither a tax nor an inposition under the 'revenue
laws' of Florida," and because the proof of assessnment accuracy
is flawed.

36. Ignoring for a nmonment Petitioner's confusion over the
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springing burdens of proof in revenue cases, | reject the latter
contention upon the facts as found, supra. Neither party
contends that the sales tax provisions specifically excluded by
Chapt er 403 have been applied. The assessnent is mathematically
acceptabl e and conplies wth Florida revenue | aws generally and
applies Chapter 12A-12, Florida Adm nistrative Code,
specifically.
37. As to whether or not Florida's "revenue | aws" apply,

the Florida Suprene Court has |ong defined a tax as:

an enforced burden of contribution inposed by

sovereign right for the support of

governnent, the adm nistration of the |aw,

and to execute the various functions the

sovereign is called on to perform

Klenm v. Davenport, 100 Fla. 627, 129 So. 904, 907 (Fla. 1930).

See also Coy v. Florida Birth-Rel ated Neurol ogical Injury

Conpensation Plan, 595 So. 2d 943, 945 (Fla. 1992); Cty of

Olando v. State, 67 So. 2d 673, 674 (Fla. 1953). |If the effect

of the legislation is to raise revenue, it is a general tax no

matter what nane it is given. Cf., American Can Co. v. Gty of

Tanpa, 152 Fla. 798, 14 So. 2d 203, 210 (Fla. 1943). Florida |aw
recogni zes that a true fee, inposed as part of a regulatory
process, has to be directly related to the actual costs of the

regul atory process or the services rendered. See Finlayson v.

Conner, 167 So. 2d 569, 573 (Fla. 1964). The waste tire fee is,
in actuality, a "tax," because the anount collected fromthe tire
purchaser has no relationship to any regulation of tires.

Addi tionally, since the purpose of the fee is to raise revenue

18



for the disposal of tires, the raising of revenue nakes the fee,
a "tax." Therefore, Section 213.756, Florida Statutes, may be
appl i ed.

38. The foregoing conclusions inplicitly deny Petitioner's
renewed Motion for Summary Recommended O der

39. Secondly, Petitioner contends that FDOR | acked
authority to nake the assessnent and to i npose penalties because
if Sections 403.717(4) and 403.718(3)(a) are read together, only
t he environnmental agency (not FDOR) is authorized to establish
audit procedures, and since the environnental agency has not
establ i shed such audit procedures, FDOR has no authority to
assess waste tire fees, civil penalties, or delinquent tire fees.

40. Chapter 89-171, Laws of Florida, Section 14, permtting
FDOR "to enact energency rules for purposes of inplenmenting the
applicable provisions of this act," together w th unchall enged
Chapter 12A-12, Florida Adm nistrative Code, is enough reason to
reject Petitioner's second argunent. (Sections 7 and 8 of that
Chapter al so anended the waste tire fee provisions,
specifically). However, | also reject Petitioner's construction
of the statute for the follow ng reasons.

41. Subsection 403.717(1)(a), Florida Statutes, specifies
that "Departnment” shall refer to the environnental agency when
that word is used in Subsections 403.717, 403.718 and 403. 719,
Florida Statutes, but Subsections (4)(a-f), Florida Statutes, are
very explicit about which types of rules the environnental agency

may pronulgate. Al of these subsections relate to environnental
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permtting expertise. None of these subsections relate to waste
tire fee admnistration, collection or enforcenent procedures,
authority for which devol ves upon the Departnent of Revenue by
equal |y specific | anguage in Section 403.718, particularly
Subsection (3).

42. A statute will ordinarily be construed, under the

doctrine of expressio unius est exclusio alterius, as excluding

fromits operation all things not expressly nentioned, where the
statute enunerates things on which it is to operate. DeSisto

College, Inc. v. Town of Howey-in-the-Hlls, 706 F.Supp. 1479

(MD. Fla. 1989), affirnmed 888 F.2d 766 (11th Cr. Fla. 1989).

| ndeed, the type of specificity for the environnental agency
rules set out in Subsections 403.717(4)(a-f), is precisely the
type of limted rul e-making grant now contenplated by 1996's " New
APA," Chapter 120, Florida Statutes. Under the doctrine of

i nclusio unius est exclusio alterius, when a | aw expressly

describes a particular situation in which sonmething should apply,
an inference can be drawn that what is not included by specific
reference was intended to be omtted or excluded. Gay v.
Singletary, 700 So. 2d 1220 (Fla. 1997). Further, when general
| anguage is limted by subsequent specific | anguage, the
Legislature is presuned to have intended its specific
af tert hought.

43. Subsections 403.718(1), (2) and (3), clearly are
concerned with FDOR s exclusive authority to "adm nister,

collect, and enforce" the waste tire fee and FDOR s excl usive
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authority to place the ultimate proceeds (defined as all funds
coll ected and received) into the environnental agency's Solid
Wast e Managenent Trust Fund. Section 403.718(2) also
specifically provides that the taxpayer's fee paynent shall be
acconpani ed by such formas FDOR, not the environnental agency,
may prescribe. Pursuant to Subsection 403.718(3)(a), FDOR is
clearly charged to "adm nister, collect, and enforce" the waste
tire fee using the "sanme procedures used in the adm nistration,
collection, and enforcenent of the general state sales tax
i nposed under Chapter 212, except as provided in this section.”
The provisions of this section regarding the authority to audit
and nmake assessnents, keeping of books and records, and interest
and penalties on delinquent fees shall apply." Reading the
entire statute in context, "general state sales tax procedures”
| ogically includes Chapter 213, Florida Statutes, and FDOR s
rules for audits and assessnents.
44, Then Subsection 403.718(3)(b), Florida Statutes, goes

on to specify:

The Departnent of Revenue, under the

applicable rules of the Career Service

Comm ssion, is authorized to enpl oy persons

and i ncur other expenses for which funds are

appropriated by the Legislature. The

departnment is enpowered to adopt such rul es

and shall prescribe and publish such forns as

may be necessary to effectuate the purposes

of this section. The departnent is

aut hori zed to establish audit procedures and

to assess delinquent fees. (Enphasis
suppl i ed)

Read in context for obvious intent of the drafters, or in para

materia with Subsection 403.718(2), clearly specifying the use of
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FDOR reporting and remttance forns, it appears that audits and
assessnents of waste tire fees by FDOR wthin its own statutes
and rules is affirmatively authorized, or at |east is acceptable
in the absence of any contrary rules enacted by the environnental
agency.

45. FDOR s pronul gation of Chapter 12A-12, Florida
Adm ni strative Code, providing forns and requirenents for waste
tire fees, and the environnental agency's forbearance in not
enacting any rules concerning such audit procedures and
assessnent of delinquent fees express each agency's understandi ng
of their respective authority and rol es under Chapter 403,
Florida Statutes. The agencies' nutual construction of "their"

statute is entitled to great weight. Dept. of Revenue v. First

Florida Nat. Bank of Florida, 513 So. 2d 114 (Fla. 1987), appeal

dismssed 108 S. . 253, 485 U. S. 949, 99 L.Ed. 408 (1988).
46. It is essential that statutes be construed i n context,

and not pieceneal. Chrysler Plynouth Jeep Eagle, Inc. v.

Chrysler Corp., 898 F. Supp. 858 (MD. Fla. 1995). All parts of a

statute nust be read together in order to achieve a consistent
whol e, read to give neaning to all the statute's constituent
subparts, and read harnoniously so as to give effect to each

section. Tefel v. Reno, 972 F. Supp. 623 (S.D. Fla. 1997), T.R

v. State, 677 So. 2d 270 (Fla. 1996); Reyf v. Reyf, 620 So. 2d

218 (Fla. 3d DCA 1993); Forsythe v. Longboat Key Beach Erosion

Control District, 604 So. 2d 452 (Fla. 1992). Under the doctrine

of noscitur a sociis, words take nmeani ng based on their context
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or their association with other words in the sane statute.

Desisto College, Inc. v. Town of Howey-in-the-Hlls, supra. A

statute should be construed so as to suppress the m schief and
advance the renedy (intended by the legislature) and to suppress
subtl e inventions and evasions for continuance of the m schief.

U.S. v. Second National Bank of North Mam , 502 F.2d 535 (5th

Cr. 1974). cert den. 95 S.Ct. 1567, 421 U S. 912, 43 L.Ed. 2d

777 (1975); MIller v. Lykes Bros. v. S.S. Co., Inc., 467 F.2d 464

(5th CGr. 1972). Placing audits and assessnents for waste tire
fees under the Respondent FDOR was the clear intent of the
statute.

47. Thirdly, Petitioner contends that FDOR cannot
legitimately apply Section 213.756, Florida Statutes, to newtire
fees, because it is a "state revenue |law' which applies only to
t axes i nposed under the revenue | aws covered in Chapters 192-221,
Fl orida Statutes, and because none of its 16,600 invoices either
clearly represented that the newtire fee was a tax provided for
under the state revenue |l aws or mslead consuners into believing
they were required by state law to pay the conbi ned fees.
Fourthly, Petitioner asserts that because Petitioner failed to
conply with the Section 403.718(1) requirenent to "state
separately,"” Petitioner also has not represented that the $.75 -
$1.50 disposal fee for used tire disposal was inposed under
Section 403. 718.

48. As previously discussed, Section 213.756, Florida

Statutes, nmay be applied because the waste tire fee is a "tax."
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However, Petitioner's third and fourth defenses raise a
significant issue as to how that statute is to be applied.
49. Section 403.718(1), inposes the waste tire fee on the

retailer "for the privilege of engaging in business,” but permts
and provides for the nethod by which the retailer can pass the
fee on to the new tire purchaser (consuner). The purpose of the
single line disclosure requirenent is to advise the newtire
purchaser of the governnmental purpose he is paying for and that
the retailer is passing on that fee to the consuner. The
separate line also serves the public purposes of not permtting
retailers to inflate the state fee for a fraudulent direct profit
or pass on other charges (such as a hauling and di sposal fee)

di sgui sed as the state-inposed fee/tax. While the statute does
not prohibit the retailer passing on costs or fees such as the
haul i ng and di sposal fee here, the statute's "separate |ine"
provision's main thrust is to inhibit msleading the consuner. A
consuner may not resist paying what is represented as a state-

i nposed fee or tax on newtires, but he nay elect to dispose of
his own used tires if he knows a retailer is passing on another,
private fee.' A side-effect is that the "separate |ine"

provi sion nmakes audits easier for the agency.

50. Admttedly, the statute provides no penalty or sanction
for aretailer's failure to "line item" However, it follows
fromthe foregoing conclusion that in order to address any anount
"overcoll ected" by the retailer, FDOR nust not just establish

that the retailer "overcoll ected" but that he overcoll ected by
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sonehow representing that the anount he was collecting was, in
fact, the state-inposed waste tire fee. This concept is

enunci ated best in Section 213.756, relied upon by FDOR, because
that statute states that only "funds collected froma purchaser
under the representation that they are taxes provided for under
the state revenue | aws" becone state funds by virtue of a

m sl eadi ng representation, collection, and conmm ngli ng.

51. M. Cook, the review auditor, only exam ned 35 out of
over 16,600 invoices and cane up with 30.24 percent | abeled as
"waste tax." Both he and his superior, M. Eckhardt conceded
that there was nothing to suggest that this percentage carried
over to invoices he did not see. Therefore, M. Stevens
extensive review of all 16,600 invoices is nore reliable and nore
representative.

52. The problemw th comm ngling of funds is that, once
comm ngl ed, they are indistinguishable. The nmethod this retailer
t axpayer chose to use to notify consuners did not distinguish the
state waste tire fee or the retailer's used tire disposal fee.
The method this retailer used to notify consuners that it was
collecting both a state tax and a cost-of -doi ng busi ness expense
did not clearly distinguish the tax. Reasonable consuners could
not have determ ned they were being charged two separate fees,
with two different notivations, purposes, and destinations, from
any of Petitioner's single line totals, blank or otherw se. Use

of the terns, "state fee," "disposal tax/waste tax," "waste fee

or disposal fee," "waste charge," "surcharge,"
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"environnental /tire waste fee," "tire waste fee," "waste tax" and
"di sposal fee," are clearly comm ngling and actively suggest a
taxation inprimtur. The remaining categories m srepresent
passively or nerely by failure to inform In addition, the

testimony of M. Brown suggests that custonmers who questioned the

confusing line itemcharge were m sl ed by uninfornmed or confused
sal es personnel .

53. The purposes of the statute would be circunvented if
Petitioner prevailed herein. Petitioner's prevailing would
encourage other retailers in the mschief Section 403.718(1) was
designed to prevent. Wile | conclude that there was no active
crimnal fraud in Petitioner's dealings either with consunmers or
FDOR, | al so conclude that Petitioner's local used tire disposal
fees were collected fromconsuners under color of a required
state tax, and therefore, Petitioner may not retain them See

Bl ackshears Il Alum num Inc. v. Departnent of Revenue, 641 So.

2d 928 (Fla. 5th DCA 1994), holding that it is appropriate to
di scourage fraudul ent collection of bogus taxes by sale tax
i censees, who have little to | ose by retaining the wongful
collection and using themfor their own purposes.

54. Based on the cooperation of Petitioner throughout the
audit process, the absence of any crimnal intent or direct
profit notive, and the fact that this is a case of first
i npressi on which presented valid and conplex |egal issues for

determ nation, | also conclude that FDOR shoul d wai ve al
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penalties and, for the reasons cited in its own Notice of
Deci si on, assesses only the revised anount, plus interest.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is
RECOMVENDED t hat the Florida Departnent of Revenue enter a

Final Order validating the original assessnent in every respect,

assessing the revised anount of $28, 095.07 plus accruing interest
and waiving all penalties.
DONE AND ENTERED this 14th day of Decenber, 1998, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of Decenber, 1998.
ENDNOTE
'/ The separate line provision certainly would have conpetitive
consuner choice inplications for the "one inclusive for 4 tire"
scenari o described by M. Stevens.

COPI ES FURNI SHED

Edgar M Dunn, Jr., Esquire
Post O fice Drawer 2600
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Dayt ona Beach, Florida 32115-2600

Janmes McAul ey, Esquire

Scott M Covell, Esquire
Department of Legal Affairs

The Capitol, Tax Section

Tal | ahassee, Florida 32399-1050

Linda Lettera, Esquire

Depart ment of Revenue

Post O fice Box 6668

Tal | ahassee, Florida 32314-6668

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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